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HIGHWAY-RAILROAD GRADE SEPARATION IN THE 
DISTRICT OF COLUMBIA 


THURSDAY, JULY 23, 1953 


House or RepresENTATIVES, 
SUBCOMMITTEE ON Roaps OF THE 
CoMMITTEE ON Pusiic Works, 
Washington, DA. 
The subcommittee met at 10 a. m. in room 1435, New House Office 
Building, the Honorable J. Harry McGregor (subcommittee chair- 
man) presiding. 
Mr. McGreeor. The subcommittee will come to order. 
We are meeting this morning for consideration of H. R. 6080, 
Without objection, the bill will be inserted in the record at this point. 
(H. R. 6080 is as follows :) 


[H. R. 6080, 83d Cong., 1st sess.] 


A BILL To authorize the appropriation of funds for the construction of certain highway 
railroad grade separations made necessary by the Federal highway system, and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, for the purpose of carrying out the 
provision of the Federal Road Aid Act, approved July 11, 1916 (39 Stat. 355), 
and all Acts amendatory thereof and supplementary thereto, and recognizing that 
the need to bring traffic from the Washington-Baltimore Parkway and to handle 
such traffic requires the construction of certain highway-railroad grade separa- 
tions, there are hereby authorized to be appropriated funds not to exceed $1,500,- 
000 to the District of Columbia for the construction and maintenance in the 
District of Columbia of highway-railroad grade separation structures at the point 
in the northeast section of the District of Columbia in the vicinity of South 
Dakota Avenue Northeast, where the proposed extension of New York Avenue 
as shown on the highway plan of the District of Columbia will cross the right- 
of-way of the Philadelphia, Baltimore and Washington Railroad. Such sums as 
are appropirated shall remain available until expended when specifically provided 
in the appropriation Act. 

Sec. 2. Appropriations made to carry out the purposes of this Act shall be 
available for construction, maintenance, and expenses incident to construction 
and maintenance, including planning, design, overhead, and supervision. 

Sec. 3. Since the construction of New York Avenue extended is primarily for 
the benefit of motor traffic and to provide connections between the District of Co 
lumbia and the Federal highway system, the entire cost of the construction and 
maintenance of the grade-separation structure referred to in the preceeding 
sections of this Act shall be borne by the District of Columbia and no contribu- 
tion to such cost of construction and maintenance shall be required of any rail- 
road whose right-of-way is crossed by such structure, except as provided in 
section 4 of this Act. The grade-separation structure for which appropriation is 
hereby authorized shall be designed, constructed, and maintained so as not to 
interfere with the safe and efficient operation of any railroad whose right-of-way 
is crossed by the structure. 

Sec. 4. When the District of Columbia has acquired, by purchase, condemnation, 
dedication, gift, or any other means, the right to use as a public thoroughfare the 
portions of New York Avenue extended adjoining the right-of-way of a railroad 
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company, such railroad company shall dedicate as a public thoroughfare the 
portion of such street which lies within the right-of-way belonging to such 
railroad company : Provided, That such dedication by the railroad shall not impair 
or affect the right of the railroad to use for railroad purposes the portion of its 
right-of-way so dedicated 


Mr. McGrecor. H. R. 6080 is a bill to authorize the appropriation 
of funds for the construction of certain highway-railroad grade sepa 
rations made necessary by the Federal highway system, and for other 
purposes. 

The first witness we have this morning is Brig. Gen. Louis W. 
Prentiss, Commissioner of the District of Columbia. General Pren- 
tiss, we are glad to have you with us. 


STATEMENT OF BRIG. GEN. LOUIS W. PRENTISS, COMMISSIONER, 
DISTRICT OF COLUMBIA 


General Prentiss. Mr. Chairman and gentlemen, I have a state- 
ment prepared by the Board of Commissioners and signed by the 
President of the Board, Mr. Spen ‘er, Which I would like to leave with 
you. 

Mr. McGrecor. Is it your desire to have it inserted as a part of the 
hearings / 

General PRENTISS. Yes, sir. 

Mr. McGrecor. Without objection, it is so ordered. 


(The statement referred to is as follows:) 


GOVERN MENT OF THE DISTRICT OF COLUMBIA, 
Washington 4, D. C., July 22, 1953 
The Honorable Grorce A. DonpERO, 
Chairman, Committee on Public Works, 
United States House of Representatives. Washington, D. C. 

My Dear Mr. Donpero: The Commissioners have for report H. R. 6080, a bill 
to authorize the appropriation of funds for the construction of certain highwavy- 
railroad grade separations made necessary by the Federal highway system, and 
for other purposes 

This bill authorizes an appropriation of $1,500,000 to the District of Columbia 
for the construction and maintenance of highway-railroad grade-separation 
structures at the point in the northeast section of the District in the vicinity of 
South Dakota Avenue NE., where the proposed extension of New York Avenne 
will cross the right-of-way of the Philadelphia, Baltimore & Washington Railroad. 
It is stated in the first section of the bill that such structures are for the purpose 
of carrying out the provisions of the Federal Road Aid Act. approved July 11, 
1916, and all acts amendatory thereof and supplementary thereto, and in recog 
nition of the need to handle traffic from the Washington-Baltimore Parkway. 

The first section of the bill is not clear with respect to the source of funds 
which would be appropriated. If it is the intention of the bill that Federal funds 
be appropriated, exclusive of any apportionment of Federal-aid highway funds to 
which the District is otherwise entitled, and exclusive of local District funds, 
such intention should be made clear 

Section 3 provides that since the construction of New York Avenue, extended, 
is “primarily for the benefit of motor traffic and to provide connections between 
the District of Columbia and the Federal highway system. the entire cost of the 
construction and maintenance of the grade-separation structure * * * shall be 
borne by the District of Columbia and no contribution to such cost * * * shall 
be required of any railroad whose right-of-way is crossed by such structure * * *.” 

The inclusion in section 3 of the words “primarily for the benefit of motor 
traffic’ as related to the construction of the grade-separation structure (which is 
necessarily incident to the construction of New York Avenue extended), in the 
Gpinion of the Commissioners, could have a far-reaching effect and is not neces- 
sary to accomplish the purpose of the legislation. Such words in the bill might 
have the effect of establishing, in other cases where the District seeks to impose 
upon a railroad its obligation to pay one-half of the cost of a grade-separation 
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structure, a legislative determination of policy that the railroad company be re- 
lieved of its share of the cost, in which case the District or Federal Government, 
or both, would have to assume the entire cost. 

Under existing law (sec. 10 of os ac t of Feb. 28, 1903, 32 Stat. 918, as amended 
by sec. 1 of the act of May 9, 1941, 55 Stat. 182, and sec. 3 of the act of Mar. 3, 
1927, 44 Stat. 1353), the obligation i is a tapesee upon the railroad company to pay 
one-half of the cost of constructing highway-railroad grade separation structures, 
including the approaches thereto, in the District of Columbia. 

The act of February 28, 1903, as amended (see. 7-1214, District of Columbia 
Code, 1951 edition) provides in part as follows: 

“Any and all streets or highways within the District of Columbia now or here 
after planned or projected to cross any line of railroad, other than a street rail- 
way, in the District of Columbia, which may be hereafter opened to public use, 
shall be located, constructed, and maintained either beneath such railroad by a 
suitable subway, or above the same by a suitable viaduct bridge at such altitude 
as will not interfere with the free and safe operation thereof: * * *. The cost 
and expense of opening said streets or highways within the limits of such rail- 
road company’s right-of-way, including the cost of constructing the portion of any 
viaduct bridge, within said limits, shall be borne and paid half by such railroad 
company, its successors and assigns * * *.” 

The act of March 3, 1927 (see. 7-1215, District of Columbia Code, 1951 edition) 
provides in part that: 

“The Commissioners of the District of Columbia are authorized whenever in 
their judgment it may be necessary for the public safety, and subject to appro- 
priations made therefor by Congress, to construct subways or viaduets and ap 
proaches thereto, in accordance with plans and profiles of said works to be ap- 
proved by them, to carry any street or highway crossing at grade any line of 
steam-railroad track or tracks in the District of Columbia, or any street or high- 
way within the District of Columbia planned or projected to cross any such line of 
railroad, under or over said track or tracks: Provided, That one-half of the total 
cost of constructing any viaduct or subway and approaches thereto shall in each 
case be paid by the railroad company, its successors or assigns, whose tracks are 
so crossed ; ° . 7? 

The 1953 Appropri: ution Act for the District of ( ‘olumbia contains an appropria- 
tions for the construction of this grade-separation structure; a contract for the 
work has been awarded and the work has been started 

The purpose of the bill is to relieve the railroad company of its obligation under 
existing law to pay one-half of the cost of constructing the structure. 

In the light of the foregoing matters, the Commissioners feel very strongly that 
the bill is objectionable and they recommend that it not be enacted. 

If the committee should report the bill out, the following amendments should 
be made: 

(a) Page 1, line 6, following the word “traffic” insert “to and’. This is a 
clarifying amendment 

(b) Page 1, line 10, strike the word “funds” and insert in lieu thereof ‘out of 
any money in the Treasury of the United States not otherwise appropriated” 

(c) Page 2, line 10, add the following sentence: “No appropriation made pursu 
ant to this section shall operate to reduce or diminish any apportionment of 
Kederal-aid highway funds to which the District of Columbia is otherwise 
entitled.” 

(d) Page 2, line 16, strike “primarily for the benefit of motor traffic and” 

(e) Page 2, line 21, after the words “District of Columbia” insert “out of funds 
authorized to be appropriated by this act” 

Time has not permitted the ascertainment of advice from the Bureau of the 
Budget as to the relationship of this report to the program of the President. 

Very sincerely yours, 
SAMUEL SPENCER, 
President, Board of Commissioners, District of Columbia. 

General Prentiss. In general, I would like to say that the Commis- 
sioners are opposed to this bill. It may sound strange that we would 
oppose any bill that proposes to allow the Federal Government to 
finance work in the District, but our apprehension over the bill stems 
from the fact that as an authorization we are fearful that by the time 
the appropriation is made, the appropriation would be charged against 
the Federal contribution to the District government, or that it would be 
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utilized as part of any future public-works program that we may be 
fortunate enough to have approved by the Congress, or that, while it is 
not deducted from a Federal contribution, that consideration will be 
given to the fact that an additional $1,500,000 for this purpose has been 
contributed to the District, and result in funds for other purposes 
being reduced accor dingly. 

At the present time the work is under contract with funds that have 
been previously appropriated, and the construction is proc eeding now, 
and we are ap yprehensive that we may find ourselves in a situation simi- 
lar to that in which we found ourselves in connection with the hospital 
center bill, which started out as a measure to be supported by Federal 
funds, and ended up with the District government paying for 50 per- 
cent of it. 

Mr. McGrecor. General, would you yield for a question ? 

General Prentiss. Yes. 

Mr. McGreeor. You do not feel that page 1, lines 8 through 10, and 
page , lines 1 through 8, would assure you th: 5 it would not be charged 

gainst the appropriation of the District of Columbia? You feel that 
oe se lines are not specific enough ? 

General Prentiss. In our discussions yesterday, Mr. Chairman, our 
Corporation Counsel and the Board of Commissioners considered that 
particular wording, and we felt that there was no way that considera- 
tion could not be given by the Congress to such an appropriation as 
this, and that even though it were not done formally, instead of receiv- 
ing from the Federal Government, say, the maximum contribution 
which is now set up by statute as $12 million to the operation of the 
District government, that we could have that amount, without refer- 
ence to this bill, reduced by the amount of this appropriation. 

Mr. McGrecor. Would you have any suggestion as to an amend- 
ment to protect the District of Columbia from such a procedure as you 
have suggested ? 

General Prentiss. I would like to ask Mr. Vernon West, our Cor- 
poration Counsel, if he could answer that question. We considered 
it yesterday afternoon, and that was one of the questions I asked him, 
he being our expert on such matters, and I would like to ask him to 
answer that. 

Mr. McGrecor. You have no objection to the legislation, only to 
the fact that the project might be charged to the District of Columbia 
at some time or other ? 

General Prentiss. Well, we have other objections, too, but largely 
from this point of view, that we can see where we may end up with 
this appropriation being utilized, at least in the minds of some of the 
Congressmen, as a standoff against an appropriation either for public 
works in the future or for the operating budget of the city. 

Mr. McGrecor. Your major objection to the legislation is that you 
are fearful that sometime it may be charged to ‘the District of Co- 
lumbia ¢ 

General Prentiss. Yes, sir. 

Mr. McGrecor. Such being the case, I am wondering what you 
might suggest in order to protect the District of Columbia. Do you 
have any amendments to this legislation that would protect the Dis- 
trict of Columbia from that? 

General Prentiss. In this letter of Mr. Spencer’s we propose cer- 
tain amendments, but in my estimation it is very difficult to word any 
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amendment so that it would prevent the reduction, without reference 
to this bill, of a Federal contribution by the amount of this bill. 

Mr. McGrecor. We will be glad to hear from the Corporation 
Counsel. Are there any questions of the general at this point from 
any member of the committee ? 

‘If not, we will now hear from Mr. Vernon West, Corporation 
Counsel of the District of Columbia. 


STATEMENT OF VERNON E. WEST, CORPORATION COUNSEL, 
DISTRICT OF COLUMBIA 


Mr. West. My name is Vernon E. West, Corporation Counsel, Dis- 
trict of Columbia. 

We have suggested some amendments which would make it plain so 
far as this bill is concerned that any appropriation would be out of 
money in the Treasury of the United States not otherwise appro- 
priated. In other words, the appropriation would be out of Federal 
funds. But there is no language that will insure us that the bill will 
finally pass in that form. Not very long ago we did not oppose a 
relief bill in the House committee because it specifically provided that 
the money was appropriated out of money in the Treasury not other- 
wise appropriated, but on the floor an amendment was inserted to 
provide that the payment should be made out of moneys in the 
Treasury of the United States to the credit of the District of Co- 
lumbia, and that is the way it was enacted. 

Mr. McGrecor. We have to consider the bill before us. We cannot 
tell what the Congress will do at a future date. 

Mr. West. That is what we are afraid of. Under existing law the 
railroads are required to bear 50 percent of the cost of a grade separa- 
tion. Under this bill the cost is to be borne entirely by the District of 
Columbia, but the funds will be appropriated to the District of 
Columbia from the Federal Treasury. If the bill is amended so as to 
make the appropriation out of funds to the credit of the District of 
Columbia, then the result is that the District will pay 100 percent of 
the cost of grade separations rather than 50 percent as under exist- 
ing law, and that is the thing we are afraid of. 

Mr. Scurrer. May I interrupt? 

Mr. MoGrecor. Yes, Congressman Scherer. 

Mr. Scuerer. Why is it in this case the railroads are not going to 
pay 50 percent of the cost of the grade separation? I would like to 
know. 

Mr. McGrecor. Do you want to give your views on that, Mr. West? 

Mr. West. I have no idea, except I assume they want to save money. 

Mr. Scuerer. Is there any other reason? Is that not the general 
policy throughout the country that railroads pay half of erade sep- 
aration costs? 

Mr. West. That is the general practice, and the Supreme Court in 
many cases has sustained the power of the State to require the rail- 
roads to pay even the entire cost of the grade separation. 

Mr. Scuerer. Do you oppose in this case the Federal Govern- 
ment’s paying the full cost? I do not know why we should pay the 
whole cost. 

40391—53——: 


to 
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Mr. West. Of course, if the Federal Government wanted to pay the 
entire cost, the District would have no interest, but I am very fearful 
that is not the way the bill will come out of Congress. 

Also, in section 3 there is a statement which I think would be very 
damaging to the District. That is on page 2, beginning at line 15: 

Since the construction of New York Avenue extended is primarily for the 
benefit of motor traffic . 

The purpose of that provision, as I see it, is to show that this grade 
separation is of no benefit to the railroad and therefore the r: ailroad 
should not be compelled to contribute any part of it. 

Mr. Scuerer. That, perhaps, answers my question. 

Mr. West. I assume that is why they have put that in. If that 
provision is left in this bill, it is going to raise the question in future 
grade separations as to whether there is a congressional determina- 
tion that these erade se parations are solely for the benefit of motor 

raffic and not for the benefit of railroads, and therefore no cost of 
te separations can subsequently be charged against the railroads. 

Mr. McGrecor. Is there a grade separation there now ? 

Mr. Wesr. There is not now because this is a new highway. 

Mr. McGrecor. Then you are taking the position that if the Federal 
Government, or the Commissioners, decide to relocate a highw: iy, the 
railroad will have to abide by whatever decision is made and pay 
for the overpass or whatever might be demanded by the highway 
department or the commission—even though the railroad would 
receive no benefit. 

Mr. Fation. Last year we passed the McCormack bill, which 
provided that if railroads and State highway bridges were relocated 
for navigation, the Government would bear the full cost. 

Mr. McGrecor. That is right. That was done so that the engi- 
neers could not, month after month, change the location of a crossing 
or a bridge over navigable water and force some State or a community 
to bear the cost of the new project or portion thereof. 

Mr. Fatton. That is correct. 

Mr. West. As I understand it, this is not a relocation; it is the 
opening of a new highway. 

Mr. Sraurrer. What benefit would the railroad ‘get out of that? 

Mr. Wesr. The Supreme Court has gone into that in many cases 
and has held that it is a matter of police power, that the railroads 
save the expense of damage suits, persons that they might injure; 
also that it is permissible under the police power of the State. 

Mr. Stavurrer. Then there is no grade crossing there now ? 

Mr. West. No; because there was no street. 

Mr. Sravurrer. Then there is no danger of life in this case? 

Mr. West. But the Supreme Court has held it makes no difference 
if it is a new street or an old street, that to put in this new street 
at a grade with the railroad would create a hazard and danger to the 
citizens of the District of Columbia, and therefore, in order to protect 
them the railroad can be required, under the police power of the State, 
to put in the grade separation; and the Supreme Court has said that 
the entire cost may be placed upon the railroad, whereas under the 
statute in the District ve Columbia the contribution of the railroad 
is only 50 percent. 
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Mr. Stavurrer. I think that is where there is an existing grade 
crossing. 

Mr. West. No. 

Mr. Scuerer. I think the corporation counsel is right about the 
law. The question in my mind is whether we have a question of policy 
to determine in a case like this. We are subsidizing airports and 
subsidizing everybody else in the country. 

Mr. McGrereor. I would like to raise this question to counsel: Has 
the District of Columbia ever done this before? 

Mr. West. Oh, yes. 

Mr. McGrecor. For any other railroads or any other group ¢ 

Mr. West. To relieve them of the cost? 

Mr. McGrecor. Yes. 

Mr. West. No. We have always made them share the cost. 

Mr. McGrecor. You have never done this before ¢ 

Mr. Wesr. I will ask Mr. Robertson. 

Mr. Roperrson (Director of Highways). Yes. 

Mr. McGrecor. You have instances established where the railroads 
did not pay for projects similar to the one in this legislation—and 
other projects of different nature. 

Mr. Ropertson. Yes. 

Mr. McGrecor. And this is a continuation of that procedure? 

Mr. West. But under the Federal road aid law. 

Mr. Stavurrer, That was for the elimination of grade crossings ? 

Mr. Rorertson. That is right. 

Mr. McGrecor. Any other questions? 

Mr. Smau. I would like to make this observation, that I can under- 
stand what the Commissioners and the counsel are fearful of, that this 
money may be charged back to their allocation, which we all know is 
not enough now. The Federal Government does not contribute nearly 
its share to the District of Columbia, and if this $1,500,000 were charged 
back to what little contribution the Federal Government does make 
to the operation of the District, it would affect their operations. Ifthe 
bill could be so amended as to guarantee to them that it would not 
be charged back to them—which we cannot do in this committee—but if 
it could be so drawn, I think they would have no objection; in fact, 
they would not be concerned. 

Mr. McGreeor. I hope our counsel will check up on the McCormack 
bill, because I think we had this same subject as it applied to navi- 
gable waters and bridges that we have here, and possibly a paragraph 
similar to one contained in that bill would protect the District of 
Columbia in the way we attempted to protect the States under the 
McCormack bill. 

Mr. Fation. Are we not creating a situation which affects the rail- 
roads from which the railroads get no benefit ? 

Mr. Scuerer. Even though it is a new road, the Supreme Court 
says the railroad gets a benefit. 

Mr. Smat. I agree that the railroad does not benefit in this par- 
ticular project, because it is a new project. Where a grade crossing is 
moved or the railroad is on grade, probably they do benefit. I have 
no argument with my colleague from Maryland as to the fact that 
the railroad does not benefit. The only thing I am concerned with is 
that living as close as I do to the District, and owning property and 
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having business in the District, I am familiar with the fact that the 
Federal Government does not contribute its fair share, and I am fear- 
ful, too, that this may come out of District funds. If this bill can 
be so amended that we can guarantee to the District Commissioners 
that it will not come out of District funds, I would have no hesitancy 
in supporting it; but if it were so amended on the floor that it left it 
in doubt, I could not support it. 

Mr. Fauion. I agree with the gentleman that this bill should not 
create any hardship on the District of Columbia. I feel responsible 
because I was the sponsor of the higway, and in sponsoring the high- 
way I did not mean to create any undue hardship. We have a situa- 
tion where we do not want to hurt the District of Columbia and do 
not want to hurt a other parties that may be interested, and if we 

can get a bill—and it is up to this subcommittee to correct this 
situation. 

Mr. Scuerer. I notice the corporation counsel has before him the 
Supreme Court decision. I would like to hear the argument of the 
Supreme Court with reference to benefits received by railroads when 
a new highway is constructed. 

Mr. West. This is the case of Erie Railroad Company v. Board of 
Public Utility Commissioner (254 U.S. 394). 

Mr. Fauion. Is that a Washington case / 

Mr. West. No, a New Jersey case. The Court says, at page 409: 


Most of the streets concerned were laid out later than the railroads and this 
fact is relied upon, so far as it goes, as an additional reason for denying the 
power of the State to throw the burden of this improvement upon the railroad. 
That is the fundamental question in the case. It might seem to be answered by 
the summary of the decisions given in Chicago, Milwaukee & St. Paul Ry. Co. v. 
Winneapolis (232 U. 8. 480, 438). “It is well settled that railroad corporations 
may be required, at their own expense, not only to abolish existing grade cross 
ings but also to build and maintain suitable bridges or viaducts to carry high 
ways, newly laid out, over their tracks or to carry their tracks over such 


highways.” 


Then it is further said that the State “has a constitutional right to 
insist that they (grade crossings) shall not be made dangerous to the 
public, whatever may be the cost to the parties introducing the, 
danger.” 

Mr. McGrecor. In this instance the railroad is not introducing the 
danger. Is that correct? 

Mr. West. The danger is introduced by the fact the railroad is there. 

Mr. McGrecor. Which was there first, the railroad or the highwav ? 
The railroad—this is a new highway project. ’ 

Mr. Wesr. But the Supreme Court says it makes no difference be- 

‘ause you have your safety prob lem. Assume a railroad was laid out 
in a town or city and then these streets were laid out subsequently. 
Every time a street crosses a railroad track, you create a hazardous 
condition, a condition which is going to cause people of that city to 
he injured or killed. And the railroad, therefore, being the party 
that has put that track there, with the dangerous instrumentalities of 
the trains running over the track, is the one that, under the police 
powers, can be required to remedy the condition. 

Mr. Scuerer. Does it say the railroads may be required to do it at 
their own expense, bear the total cost? 
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Mr. West. On page 412 the Court says: 

We agree with the decisions below that as the railroad company might have 
been charged with the whole expense the fact that no more than 10 percent of 
the cost of 3 crossings is thrown upon a street-railway company is a matter of 
which it cannot complain. 

Then it goes on further, on page 412, and discusses the danger that 
arises from these grade crossings. 

Mr. Fauton. In that case the contribution was 10 percent ? 

Mr. Wesr. Yes. They were contesting that, but the Supreme Court 
said there was no ground for that contest in view of the fact the State 
had the right to require the railroads to build the separations at their 
own cost. 

Mr. Fauton. In that case the railroads were required to pay 10 
percent of the cost / 

Mr. West. Yes; but the Supreme Court said there was no constitu- 
tional objection if the railroad had been required to pay 100 percent, 

Mr. Smatu, What was the date of that decision ¢ 

Mr. Wesr. 192 

Mr. McGregor. In the face of that decision, why, then did the 
District of Columbia Commissioners pay the entire cost on other 
projects similar to this one? 

Mr. West. The District Commissioners did not. The grade separa- 
tions were built with Federal funds, highway public-roads funds. 

Mr. McGrecor. That is what this would be if this legislation went 
through with Federal funds? 

Mr. Wesr. If a went through in this way. 

Mr. Scurrer. As I understand, a governmental agenc y or State or 
county or other subdivision may require the railroads, under that deci- 
sion, to bear all or 10 percent of the cost. They do not have to. So 
as far as this legislation is concerned, it seems to me to be a question of 
policy as tow hether we should pay all the cost. 

Mr. McGreeor. Any other questions ¢ 

Mr. Fauion. My recollection is that we changed the formula for the 
District of Columbia in the last Federal Highw: ay Aid Act to allow 
them to use funds for the extension of New York Avenue which they 
would not have been able to use if we had not changed the formula for 
the District of Columbia. As I recall, the amount was $200,000. 

Mr. McGrecor. I recall distinctly the changing of the formula, 

Mr. Fatton. Had that fund been greater it could have taken care 
of the cost of this project. 

Mr. Scurerer. Of course there may be a good reason for adopting 
the policy as proposed in this legislation in spite of the Supreme Court 
decision, because there has been a change in conditions since 1921. A 
tremendous portion of the traffic that is borne by our highways is truck 
traflic, which is in competition with the railroads. There is a question 
whether or not there should be charged to that competing truck traffic 
part of the cost of the grade separation. We are doing that indirectly, 
] suppose, if we make the Government pay this total cost. 

Mr. McGrecor. Any other questions ¢ 

Mr. West. There is a later decision of the Supreme Court, which 
is Nashville, C Ruttanoddd é&é St. Louis Railway v. Walters (in 294 
U.S.). There the facts of the case were rather unusual. There a road 
had been built primarily for motor traffic. It passed through a small 
town, and they required a grade separation. 
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Mr. McGrecor. This would be for motor traffic, too, would it not? 

Mr. West. Yes. 

Mr. West. But the road in the town which the people used was not 
involved in this grade separation, and the railroad questioned, under 
the peculiar facts of this case, the reasonableness of the requirement for 
the grade separation. The lower court refused to consider the question 
of reasonableness and just held that the railroad was liable under any 
circumstances. The Supreme Court reaffirmed its decision that where 
there was a dangerous grade crossing there was the authority to compel 
the grade separation; but in this particular case, as I recall, there were 
very few trains operated on this railroad, and I think practically all of 
them operated after midnight and before 6 o’clock in the morning, SO 
there was practically no danger at that point. The Supreme Court 
did not hold that the requirem 
back to the lower court to determine the question as to whether the 


nt was void, but merely sent the case 


requirement of grade separation was so unreasonable that it amounted 


to taking property without due process of law. 

Mr. Scuerer. Is that the opinion by Mr. Justice Brandeis? 

Mr. West. I think it is: yes. But the facts of that case were verv 
unt il and it was a small town and, as I say, the street that was used 
Vi 1e people in tl it tow! still remained at grade. 


Mr. McGrecor. Are there any questions? We thank you very much, 
Mr. West. 

Does Mr. Bryan wish to make a statement ? 

Mr. West. He is not her« He is at another meeting. 

Mr. McGrecor. How about Mr. Mast? Does he care to make a 
statement 4 

Mr. Mast. No. 

Mr. Met 


REGFR. We have Mr. Booth. Acting Solicitor of the Bureau 


oads, but it is my understar at the report has not yet 
been filed Does the committee want to hear Mr. Booth ? We do not 
ive his report Dut we | lerstand it is in the makine. What is the 


i 
Tt 
AX 


pleasure of the committe 
Mr. Scuerer. Let us hear him. 


STATEMENT OF S. K. BOOTH, ACTING SOLICITOR, BUREAU OF 
PUBLIC ROADS 


Mr. McGrecor. Do you have a statement, Mr. Booth, relative to this 


eoisintion / 


Mr. Boorn. Mr. Chairman, the report on this bill by the Department 
las been prepared, but it has not vet been released. It is awaiting 
glad to answer any ques- 


signature. In view of that, I would be very 2 
tions you gentlemen may have. 

Mr. McGrecor. Can you advise the committee the result of the 
report, favorable or unfavorable / 

Mr. Boorn. The report reconimends against enactment of the bill for 
these reasons: 

First, it is believed that the bill constitutes special legislation for a 
i cular project which could be handled in line with regular Federal- 


ald pro edures the same as other orade crossing projects have been 
handled in the District of Columbia. 
Mr. McGrecor. That would mean the railroad company would be 


assessed a proportionate share ¢ 
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Mr. Boorn. That would be a matter between the District of Columbia 
authorities and the railroad; yes. 

In some of these grade-crossing cases, I recall one recently, the Fed- 
eral Government paid one-half the cost of that project and the railroad 
paid, under its agreement, one-half of the District of Columbia share, 
or 25 percent of the cost, and the District of Columbia paid the remain- 
ing 25 percent. 

Mr. McGregor. What is your other objection to the legislation ? 

Mr. Boorn. The other objection is that it may have the effect of 
giving a preferred status to the railroad in question. 

Mr. McGrecor. That is similar to your first objection of special 
legislation / 

Mr. Boorn. Yes; that is right. 

Mr. McGrecor. Do you have any other objection, other than it is 
special legislation ¢ 


Mr. Booru. I might say that this particular project had already 
been programed to be handled as a Federal-aid project, and it was 
withdrawn from the program back in 1952 because of lack of agree 


1 1 


ment bet weet The Distri { of Columbia and the ra I acl. Under our 


| ede} il-aid regula ions, 1t 1 hecessary that there be an agreement tor 
maintenance and construction between the railroads and the con- 
structing authority. However, since that time it is our understanding 
nf rmally that there hea bee ah agreement rei ch so that this project 
can be reinstated and handled as a regular Federal-aid project, and, 

I understand it. the Distri ‘tt of Columbia authorities are now in 
process ¢ f reinstat ne this project =O that 1t can be handled In line 


with the reguiar } rocedure. 

Mr. McGrecor. Which would mean the railroad would pay a pro 
ortionate share 

Mr. Boorn. Yes. 

ir. McGrecor. So your agency takes the position that if you were 
to determine you would have a crossing across that railroad this year, 
and next year you decided to change it and have it 2 miles north, the 
railroad would have to pay even though it had nothing to do with the 
relocation? You take the position you could change it as often as 
you wanted to and force the railroad to pay its proport onate hare, 
even though the railroad CcOomMpahy received ho bel efit i 

Mr. Boorm. That is a matter of State law. As far as the Federal 
law is concerned, we can pay up to 100 percent of the cost. 

Mr. McGrecor. Do you remember your position on the McCormack 
bill, which was similar to this except that it McCormack bill took 
care of bridges over hay igable waters, and Congress passed it W ithout 
a dissenting vote. as I recall. 

Mr. Boorn. The purpose of that was to put highway authorities 
on the same level as railroads. 

Mr. McGregor. And we were attempting to tell the highway author 
ities if they changed their minds on the location of a bridge, that 
cost would have to come out of the highway funds. 

Mr. Fatron. Did it not also prov ide that if the channel was widened 
and it was necessary to widen the span of a bridge, that cost would be 
borne by the Federal Government / 

Mr. McGreoor. That is correct. 
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Mr. Scuerer. Has the Bureau taken into consideration the fact 
that more and more of our public roads are forming a roadbed for a 
competing commercial carrier ? 

Mr. Boors. I would rather not enter into a discussion of that com- 
petition. We do have a provision in our Federal-aid law whereby 
the elimination of existing railroad crossing hazards can be paid for 
100 percent from Federal funds. That is for the purpose of safety, 
and that provision can be used for the purpose of constructing a new 
grade crossing over a railroad where there was no highway “before. 

Mr. Scuerer. My question was whether or not you know whether 
your Bureau, in arriving at the allocation of these costs, considered 
the factor which I have mentioned, namely, that our public roads 
form a roadbed for a competing commercial carrier, not exclusively 
of course but more and more each day they do. Was that taken into 
consideration ¢ 

Mr. Boorn. I believe it would be appropriate for me to go only 

» far as to say that the formula under which we operate has been 
idee mainly upon the safety factor, and that is the reason we pay 
100 percent of the cost. 

Mr. Scurerer. Who pays 100 percent ? 

Mr. Boorn. The Federal Government. We can go as far as 100 
percent. 

Mr. Scuerer. But in some instances you charge 10 or 20 or 50 per- 
cent to the railroads ? 

Mr. Boorn. No. Under the law the railroads can be required to pay 
not in excess of 10 percent. Iam speaking of the Federal law. That 
is, we expect the railroads to pay 10 percent of the cost where there 
are be rn and we have an established policy on that. But insofar 
as other cases, there are instances where the highway authority may 
not ad to ask for 100-percent participation or they may have State 
laws that conflict. 

Mr. Smarty. We have many, many grade crossings and road prob- 
lems that come up every year and every month. Basically, has not the 
Bureau of Public Roads handled these projects in the past? Is that 
not a part of their function? And in cases of Federal aid, does the 
Congress 1n every gré ade crossing have spec ial legislation to take care 
of the project, or is it usually handled through the Bureau of Public 
Roads ¢ 

Mr. Neat. You mean as it applies to the District of Columbia? 

Mr. Smautx. Not only in the District of Columbia; any place. 

Mr. McGreeor. If the question is addressed to the chairman, in 
my opinion the Bureau of Public Roads in a majority of instances 
handles the cases, but if special reasons are brought up why they 
should not, it is up to the Congress to make those changes. ' 

Mr. Smatu. I will make this observation. that an ordin: ary grade 
crossing would not seem to me to be an unusual event that comes in the 
construction of a road where Federal aid is involved. It seems to me 
the Bureau of Public Roads is perfectly able to handle a situation of 
that kind. To comment for a moment on the « ‘ompetition to railroads, 
of course the competition, as we all know, is paying a terrific toll for 
the use of the highways which they use. As a matter of fact, the 
Federal Government does not even put back into Federal roads the 
amount it takes out. The Federal Government, in gasoline taxes 
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alone, takes some $2 billion a year and puts back about half of that 
in the roads, so they are more than paying their way and they are 
not subsidized. I am interested in this highway both in Maryland 
and the District of Columbia, and I would like to see it built, and 
[ am very anxious to see it built, and I say again, if the Congress feels 
the Federal Government should pay 100 percent of this project, I 
would have no objection to it. But unless there is some definite 
Janguage written into the law that it will not come out of the ordinary 
funds of the District of Columbia, or even the funds of the Bureau ot 
Public Roads, I could not support it. If this is special, it should be 
special contribution and it should be extra money and not taken out 
of the District of Columbia funds. 

Mr. Macurowicz. 1 understand there is a possibility of an agree- 
ment between the District authorities and the railroad, in which event 
the consideration of special legislation at this time would not be con- 
ducive to best results. 

Mr. Nea. In other words, this legislation is inopportune at the 
present time ? 

Mr. Macurowicz. It seems so to me. 

Mr. McGrecor. If there are negotiations in process, I think the 
committee should be fully advised. As far as the chairman knows, I 
know nothing of this project other than the legislation introduced by 
the distinguished gentleman from Mar yland. 

Mr. Smauu. Mr. Booth so testified. 

Mr. McGreeor. That negotiations are going on? 

Mr. Boorn. Yes. We are endeavoring to work out an agreement 
so that this bill could be handled under our regul: ar Federal-aid pro- 
cedure. Under Federal-aid procedures, as to any railroad crossing 
project such as this there must be an agreement entered into between 
the railroad and the authorities, and we understand negotiations 
toward that end are underway. 

Mr. McGrecor. You say you understand. Is it a fact that you are 
negotiating? Are you a part of that negotiating group. 

Mr. Booru. No: we are not part of that negotiating group. The 
agreement is between the railroad and the District of Columbia au- 
thorities. 

Mr. Scurerer. But the Bureau must determine how much its con- 
tribution will be to this project ? 

Mr. Boorn. That is correct. 

Mr. Scuerer. And to that extent it controls the negotiations ? 

Mr. Boorn. Yes. The highway authorities request Federal partici- 
pation in whatever amount they choose within the limitation of our 
law. ‘The fact the law provides 100 percent participation in these 
projects does not mean the highway authorities would request 100 
percent participation. It may be only 50 percent would be requested. 

Mr. Scuerer. It is discretionary with the Bureau, then? 

Mr. Boorn. Yes. Of course the request for participation is initiated 
by the District. 

Mr. McGrecor. Any other questions ? 

Mr. Macurowicz. What do you know about these negotiations? 

Mr. West. Mr. Robertson, the director of our highways, is here. 

Mr. McGrecor. We will be glad to hear from you, Mr. Robertson. 
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STATEMENT OF J. N. ROBERTSON, DIRECTOR OF HIGHWAYS, 
DISTRICT OF COLUMBIA 


Mr. Rogerrson. Several months ago we negotiated with the Penn- 
sylvania Railroad on an underpass project, and we were told to con- 
duct similar negotiations in this case. We are in the process of get- 
ting that agreement and this month we sent an agreement to the Penn- 
svivania Railroad and asked if they would sign and deliver back to 
us that agreement, under which the Pennsylvania Railroad would 
pay 25 percent, the District Government 25 percent, and the Bureau 
of Public Roads 50 percent. That is the way it stands as of today. 

Mr. McGrecor. Any questions / 

Mr. Sraurrer. Have they agreed to that? 

Mr. Rorrrrson. They have not. 

Mr. McGrecor. Any other questions? Thank you very much, Mr. 
Robertson , 

‘The next witness is Mr. Frank J. McCarthy, assistant vice president 


‘ f the Pe) nsvlv mia Railroad. 


STATEMENT OF FRANK J. McCARTHY, ASSISTANT VICE PRESIDENT, 
THE PENNSYLVANIA RAILROAD 


Mr. McCartruy. Mr. Chairman, knowing you folks want to get 
iway, I will file this statement. 
Mr. MeGrecor. Off the record. 

Discussion off the record. ) 
Mr. MceGreeor. Without objection, your prepared statement will be 
made a part of the record. 


. } 4 
(ihe statement referred to 1S as follows:) 


Mr. Chairman and members of the committee, my name is Frank J. McCarthy, 
assistant vice president, the Pennsylvania Railroad, Washington, D.C. I appear 
in support of the bill H. R. 6080 which would authorize an appropriation of not 
0 exceed $1,500,000 to the District of Columbia for the construction and main- 


nce in the District of Columbia of highway-railroad grade separation struc- 


res at the point in the northeast section of the District of Columbia in the 
of South Dakota Avenue NE., where the proposed extension of New 

York Avenue as shown on the highway plan of the District of Columbia will cross 
the right-of y of the Philadelphia, Baltimore, and Washington Railroad. This 


railroad is operated by the Pennsylvania Railroad as part of its system under a 
long-term lease 

The only reason we are here today and the only reason a grade separation is 
contemplated at this point is for the convenience of interstate motor-vehicle 


traffic. There is no residential or business interests in the District of Columbia 
and very little in nearby Maryland that would be benelited by this grade separa- 
tion Certainly there would not be enough traflic to justify a grade separation. 
There is now ho grade crossing at the point in question and no hardship has 
been worked on anyone because a crossing does not exist. It is only the new 


interstate traffic generated by the Baltimore-Washington Parkway that has 
brought about the necessity for the grade separation. 
The proposed extension of New York Avenue will intersect the existing right- 


of-way of the Pennsylvania Railroad at a point where there is now no grade 


crossing. This extension will integrate with the Washington-Baltimore Parkway 
which is, in turn, part of the interstate highway network. As stated in section 3 
of the bill, since the construction of New York Avenue extended is primarily for 
the benefit of motor traffic and to provide connections between the District of 


Columbia and the Federal highway system, the entire cost of the construction 
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and maintenance of the grade-separation structure should be borne by the Dis 
trict of Columbia and no contribution to such cost should be required of any 
railroad whose right-of-way is crossed by such structure. In fact, there is no 
statute or regulation under which the Pennsylvania Railroad is obligated or can 
be compelled to assume any part of the cost of the proposed grade separation, 


whether or not Federal-aid-to-the-highway money is used A review o: the stat 
utes and regulations involved may be of interest 
1 Lppl cation of} the Union Station A fas ame nded in 1927 The District of 


Columbia statute (District of Columbia Code, title 7, sec. 1215) authorizes the 
District Commissioners, subject to congressional appropriations therefor, to con- 
struct grade separations ind provides that me-half of the total Cost sha 
in each case be paid by the railroad company.” This enactment dates from 1927. 
by its terms it does not predicate such an assessment against a railroad company 
upon any commensurate benefit to be derived, evil to be eradicated, or public 
duty to be discharged No provision is made for the consideration of any such 
factors in connection with the application of the statute 

The District statute cannot alidly be invoked in the New York Avenue sepa 


ration project In 1935 the United States Supreine Court reversed a similar 
ssessment under a virtuall dential statute for failure to consider whether the 
-pecial facts of the case “established us arbitrary and reasonable the impo 
sition upon it ( the railroad) of one-half the cost of the underpass.” N.C. & St. L 
Railways v. Walters 204 | S. 405.) The United States Supret ( int re 





minded the Valters case for furthe proceedings in the Tennessee courts 








= mSiail 
ng clearly the criteria upon which must be determined the validity of the appli 
eation of the District of Columbia statut to the separation project involvec 
in the New Yorl Avenue p! ject According to the Walters decision, which re 
mains controlling and unmodified, the assessment of a part of grade sepuration 
costs against a railroad “must beur some reasonable relation to the evils to he 
eradicated or the advantages to be secured” (1. e. 429) No reasonable rela 
tion e% tS in the Case f the extension of Ne\ York Avenue The contrary is 
e: as the Supreme Court pointed out in it pinion the Pennsyvivania Railroad 
ot only does not benefit from a grade sep: on in these circumstances, but 
ff Ss substantia de riment in the increase eompetrifion tro ] eh) VY trans 
rt { ’ } is it i re 
I supreme Court } nN SimMiaris ointe out it promotion of the 
I CO! ence ri he manifest ject of ew high Ss and grade 
par n does ) ustify S t ! iss nent inst the id Use 
the railroad is under no dut t provide | irticular co nience md pre 
cisely the same consideration is a controlling criterion with respect to the grade 
separation contemplated ji the extensie of PW ork Avenue 
Mr. Chairman, I espect ully recommend that vour committee ive fu on 
le! ion to the Walters ¢a and its effect on the appli nation of the ymstri 
itute in the New Yorl Avenue separation For the convenience of the com- 
e, extracts from th tatement of facts and opinion in the Walters case 
re annexed hereto. It is the position of the Pennsylvania Railroad Co. that, in 
the light of the Walters decision, the s iiled Union Station Act of the District 
iunbia cannot be invoked te assess half of the total cost of the proposed 
rad paration against the railroad 
Nor can any amount less than 50 percent of the total cost be assessed because 
of the explicit wording of the atute fo parapniat e the re f 


Supreme Court, it would be manifestly arbitrary and unreasonable to impose 
upon the Pennsyly i 


ration nd there is no a hority under the District statute to assess a lessel 





a Railroad one-half the cost of the proposed grade sepa 


mount 

Precedents.—There is substantial evidence that the District of Columbia gov 
ernment has in the past conformed to the policy of the Walters decision in 
lieu of attempting to apply the District statute in grade-separation cases 
Two recent grade separations constructed within the District—one involving a new 
street (Riggs Road) and the other an existing street (Kansas Avenue)—were 
financed 100 percent with District funds, and the railroad involved (not the 
Pennsylvania) was not required to contribute to the cost of the projects, 

2. Regulations of the Bureau of Public Roads where Federal-aid funds are 
used The proposed extension of New York Avenue constitutes a new street 
intersecting the existing right-of-way of the Pennsylvania Railroad. Under 
these circumstances, regulations of the Public Roads Administration specifically 
prohibit assessment against the railroad of any part of the cost of the proposed 
grade separation if Federal-aid money is to be used. The regulations provide with 
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respect to railway-highway crossing projects of this type (title 28 CFR, sec. 
1,14): 

“(a) * * * Bach such project to be financed in whole or in part from funds 
provided under the Federal-Aid Highway Act of 1944 and subsequent acts 
shall be classified and the benefits to be derived from and contributions to 
be made to such project by the railroad shall be determined in accordance 
with the classification and procedure established for that purpose, and the 
estimate of benefits and contributions so determined shall be included in the 
agreement between the State (District of Columbia) highway department and 
the railroad. 

“(b) State (District of Columbia) laws pursuant to which contributions 
are imposed upon railroads for the elimination of hazards at railway-highway 
crossings shall be held not to apply to Federal-aid projects.” [Italic added.] 

The “classification and procedure” for determining what benefits are derived 
by, and what contributions may be required from, the railroad, referred to in 
section 1.14 (a) above, are clearly set forth in General Administrative Memo- 
randum No. 325, issued August 26, 1948, by the Public Roads Administration 
and still in force. It provides, so far as immediately pertinent: 

“Hereafter the required railway contribution with respect to a particular 
railway-highway project shall conform to the following classification : 

oe ae x * a * 

“4. Eavisting Railroad Crossed by New Highway or Existing Highway Crossed 
by New Railroad. 

“Where a new street or highway is established which is not essentially a relo- 
cation of an existing street or highway and intersects an existing railroad at 
grade, the construction of a separation structure or the installation of a signal 
device at such crossing will not be considered as a benefit to the railroad and no 
contribution by the railroad will be required. * * *” [Italic added.] 

It will be noted that the language used is uniformly mandatory. The unmistak- 
able intent of the Federal-aid act and the implementing regulations is that the 
railroad is not to be assessed any part of the cost of grade separations incident to 
new highway construction. This purpose is confirmed by the specific statutory 
provision that the entire cost of a grade separation may be paid out of Federal 
funds (Public Law 521, 78th Cong., sec. 5 (a), 58 Stat. 841). 

It will also be noted that, if Federal-aid funds are to be used, section 1.14 (b) 
of the regulations, quoted above, expressly renders inapplicable the District of 
Columbia statute providing assessment of half the cost of each grade separation 
against the railroad whose right-of-way is involved. 

3. General considerations.—There is no conceivable benefit which the Pennsy]- 
vania Railroad could derive from the proposed grade separation. On the con 
trary, the railroad will suffer substantial detriment and diminution of its reve 
nues when the highway extension is completed. The New York Avenue separa- 
tion is designed to facilitate the movement of directly competing highway traffic. 
The situation here is exactly as described by the Supreme Court in the Walters 
case, supra (L. C. 42304): 

“The effect upon the railroad of constructing Federal-aid highways, like that 
here in question, is entirely different. They are not feeders of rail traffic. They 
deplete the existing rail traffic and the revenues of the railroads. Separation of 
grades serves to intensify the motor competition and to further deplete rail 
traffic. The avoidance thereby made possible of traffic interruptions incident to 
crossing at grade is now of far greater importance to the highway users than it 
is to the railroad crossed. For the rail operations are few ; those of motor vehicles 
very numerous.” 

In conclusion, the proposed extension of New York Avenue is not for the benefit 
of any railroad. It is primarily to complement the Baltimore-Washington Park 
way and its only beneficiaries are the highway users. The only reason that a 
grade-separation structure is being considered at this point is to serve interstate 
motor-vehicle traffic. The citizens of the District of Columbia would have abso- 
lutely no use for it except to facilitate leaving the District. The parkway has 
been authorized by the Federal Government and financed with Federal funds to- 
gether with such funds as have been appropriated by the State of Maryland and 
such allocation of funds as the District of Columbia has made from Federal-aiil 
highway funds. Under these circumstances, it seems only fair and equitable that 
the Federal Government should appropriate the necessary funds to the District 
of Columbia to enable it to complete the proposed extension of New York Avenue 
with the necessary grade separation structures to connect with the parkway. 
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I respectfully urge that your committee report H. R. 6080 favorably at an early 
date. 





NASHVILLE, CHATTANOOGA & St. LovIs RAILWAY v. WALTERS, COMMISIONER OF 
HIGHWAYS, ET AL. 


APPEAL FROM THE SUPREME COURT OF TENNESSEE 


No. 183. Argued December 6, 1934.—Reargued January 16, 1935.—Decided March 
4, 1935 


1. A statute, valid when enacted, may become invalid by change in the condi- 
tions to which it is applied. P. 414. 

2. The police power is subject to the constitutional limitation that it may not 
be exerted arbitrarily or unreasonably. P. 415. 

3. The power in a State to require a railroad company to bear expenses of 
separating the grades of the railway and a new highway at crossing is not 
absolute but is subject to the due-process clause of the Fourteenth Amendment ; 
and it does not exist in the particular case if, upon the facts of that case, the 
exaction would be unreasonable or arbitrary. P. 413 

4. In resisting an imposition upon it, under a state statute, of one-half the 
cost of an underpass to separate the grades of its main line and a proposed new 
highway, the railway company adduced, among other facts, that the highway 
was designed for high-speed through motor traffic across the State, as part of the 
national system of Federal-aid highways largely planned, financed, and super- 
vised by the Federal Government; that it had no local significance ; that from the 
local standpoint there was no need of grade separation; that the underpass was 
prescribed, not upon consideration of local safety needs, but in conformity to 
general plans of the federal and state highway engineers, as being a proper 
engineering feature in the construction of a nation-wide system of highways for 
high-speed motor vehicle transportation; that the highway would be the greater 
source of danger; that, far from being a feeder of railway traffic, it would add 
to the motor competition from which the railway had already suffered severely ; 
and that the tax burden upon the railway was already excessive as compared 
with that upon the owners of motor vehicles who would use the highway as it 
competitors. Held: 

(1) That the State Supreme Court erred in not considering whether the 
facts showed that the imposition was arbitrary and unreasonable. P. 415, 
428. 

(2) This question should be determined in the first instance by the state 
court. P. 483. 

(3) The state court should also decide whether findings of facts were 
adequately supported by evidence. Id. 

5. When the scope of the police power is in question, the special knowledge of 
local conditions possessed by the state tribunals may be of great weight. Id. 
167 Tenn. 470; 71S. W. (2d) 678, reversed. 

APPEAL from a judgment in a suit of the railway company brought for the 
purpose of determining the constitutionality of an order, and an underlying 
statute, requiring it to pay one-half of the expense of obviating a grade crossing, 

* * x * * * ~ 

Mr. Justice BrRaNveEts delivered the opinion of the Court. 

This suit under the Uniform Declaratory Judgment Act of Tennessee, was 
brought, on November 21, 1931. in the Chancery Court of Davidson County, Part 
One, by the Nashville, Chattanooga & St. Louis Railway against the State High- 
way Commissioner and the Attorney General. The purpose of the suit is to 
secure a determination of the constitutionality of an order entered by the 
Commission and, as so applied, of Chapter 132 of the Tennessee Acts of 1921, 
upon which the order rests. The statute authorizes the Commission whenever 
a state highway crosses a railroad to require the separation of grades if in its 
discretion “the elimination of any such grade crossing is necessary for the 
protection of persons travelling on any such highway or any such railroad”; 
and, without conferring upon the Commission any discretion as to the proportion 
of the cost to be borne by the railroad, requires the latter to pay in every case, 
one-half of the total cost of the separation of grades. The order requires the 
Railway to construct an underpass so as to separate grades where a proposed 
state highway will cross its main line within the limits of the little town of Lex- 
ington: and to bear one-half of the cost thereof. 
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The Railway does not question the power to the State to build the proposed 
highway; nor its power to require the separation of grades; nor the appro- 
priateness of the plant adopted for such separation; nor the reasonableness of 


the cost—$17,400. It does not deny that if the proposed highway is built, 
safety of travel thereon and on the railroad will be promoted by separation of 
grades It concedes that in Tennessee, as elsewhere, the rule has long been 


settled that, ordinarily, the State may, under its police power, impose upon a 
railroad the whole cost of eliminating a grade crossing, or such part thereof, 
as it deems appropriate. The claim of unconstitutionality rests wholly upon 
the special facts here shown. ‘The main contention is that to impose upon the 
Railway, under these circumstances, one-half of the cost is action so arbitrary 
and unreasonable as to depr ve it of property without due process of law in 
violation of the Fourteenth Amendment 
* * + > » * * 

* * The trial court found that, with one exception, the evidence fully sup- 
ported every averment of fact in the bill. It held that the order and the statute 
as applied, in so far as they require the Railway to pay one-half the cost of the 
underpass, are arbitrary and unreasonable; and that they are void. The decree 
enjoined the Commissioner from attempting to enforce payment by the Rail 
way: ordered that the entire cost of the project (except for contributions by the 
Federal Government) be borne by the State Highway Comiuission; and directed 
the deefndants to pay the costs of the cause Upon appeal, the Supreme Court 
of the State reversed that decree; ordered the bill dismissed: and allowed an 
appeal to this Court 167 Tenn. 470; 71 S. W. (2d) 678. Consideration of the 
jurisdiction thereof was ordered postponed to the hearing on the merits. 

The Supreme Court declined to consider the special facts relied upon as 
showing that the order, and the statute as applied, were arbitrary and unreason 
able: and did not pass upon the question whether the evidence sustained those 
findings. It held that the statute was, upon its face, constitutional; that when 
it was passed the State had, in the exercise of its police power, authority to 
impose upon railroads one-half of the cost of eliminating existing or future 
grade crossings ; and that the Court could not “any more” consider “whether the 
provisions of the act in question have been rendered burdensome or unreason- 
able by changed economic and transportation conditions,” than it “could consider 
changed mental attitudes to determine the constitutionality and enforceability of 
a statute.” A rule to the contrary is settled by the decisions of this Court. A 
statute valid as to one set of facts may be invalid as to another. <A statute valid 
when enacted may become invalid by change in the conditions to which it is 
applied, The police power is subject to the constitutional limitation that it may 
not be exerted arbitrarily or unreasonably 

* * * ~ » * * 

First. Unless the evidence and the special facts relied upon were of such a 
nature that they could not conceivably establish that the action of the State in 
imposing upon the Railway one-half of the cost of the underpass was arbitrary 
and unreasonable, the Supreme Court obviously erred in refusing to consider 
them. The charge of arbitrariness is based primarily upon the revolutionary 
changes incident to transportation wrought in recent years by the widespread 
introduction of motor vehicles; the assumption by the Federal Government of 
the functions of road builder; the resulting depletion of rail revenues; the change 
in the character, the construction and the use of highways; the change in the 
occasion for elimination of grade crossings, in the purpose of such elimination, 
and in the chief beneficiaries thereof; and the change in the relative responsi- 
bility of the railroads and vehicles moving on the highways as elements of 
danger and causes of accidents. The facts specifically found, or of which the 
courts could take judicial notice, are these: 

1. The decree of the trial court recites, as a finding upon the evidence, “that 
this underpass is a part of a statewide and nationwide plan to foster commerce 
by motor vehicle on the public highways, the result of which is to afford competi- 
tion with railroads and that the decision to build this underpass, its location and 
construction, was not in any proper sense an exercise of the police power, but 
rather, as set forth in the bill of complaint, pursuant to a general plan of internal 
improvement fostered by the Congress of the United States in conjunction with 
the several States to make a nationwide system of superhighways in the interest 
of interstate commerce by motor vehicle, much of which is in active competition 
with the railroads themselves”; “that in the interest of commerce by motor 
vehicles on the public highways, this was a proper engineering project, properly 
conceived, located, designed, and constructed”; but “that this underpass did not 
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involve an exercise of the police power any more than many other features of 
this project, such as elimination of curves, grades, widening the pavement, et 
cetera.” 

* +n * * * * * 

3. Federal-aid highways are designed so that motor vehicles may move thereon 
at a speed commonly much greater than that of railroad trains. The main pur- 
pose of grade separation therefore is now the furtherance of uninterrupted, 
rapid movement by motor vehicles. In this respect grade separation is a de 
sirable engineering feature comparable to removal of grades and curves, to 
widening the highway, to strengthening and draining it, to shortening distance, 
to setting up guard rails, and to bridging streams. The railroad has ceased to 
be the prime instrument of danger and the main cause of accidents. It is the 
railroad which now requires protection from dangers incident to motor transpor 
tation. Prior to the establishment of the Federal-aid system, Tennessee high 
ways were built under the direction of the county courts, and paid for out of 
funds raised locally by taxation or otherwise. They served, in the main, local 
traftic. The long distance traffic was served almost wholly by the railroads and 
the water lines. Under those conditions the occasion for separation of grades 
was mainly the danger incident to rail operations and the promotion of safety 
was then the main purpose of grade separation. Then, it was reasonable to im- 
pose upon the railroad a large part of the cost of eliminating grade crossings; 
and the imposition was rarely a hardship. For the need for eliminating existing 
crossings, and the need of new highways free from grade crossings, arose usually 
from the growth of the community in which the grade separation was made; 
this growth was mainly the result of the transportation facilities offered through 
the railroad; the separation of grade crossings was a normal incident of the 
growth of rail operations: and as the highways were the feeders of rail traffic, 
the community’s growth and every improvement of highway facilities benefited 
the railroad. The effect upon the railroad of constructing Federal-aid highways, 
like that here in question, is entirely different. They are not feeders of rail 
traffic. They deplete the existing rail traffic and the revenues of the railroads. 
Separation of grades serves to intensify the motor competition and to further 
deplete rail traffic. The avoidance thereby made possible of traffic interruptions 
incident to crossing at grade is now of far greater importance to the highway 
users than it is to the railroad crossed. For the rail operations are few; those 
of motor vehicles very numerous. 

* x % > * * * 

6. The new highway, paralleling lines of the Railway and intended for rapid 
moving motor vehicles, will, through competition for both freight and passenger 
traffic, seriously decrease rail traffic and deplete the Railway's revenue and net 
earnings. Practically all vehicles moving upon it will directly or indirectly 
compete for traftic with the Railway. Buses will operate over the new highway 
in regular scheduled movements in the same way as passenger trains. Trucks, 
some of them 70 feet in length and many weighing with load as much as 50,000 
pounds, operated by common carriers, by contract carriers and by private con 
cerns, will compete for the most profitable classes of freight. The competition 
besides reducing the volume of traffic will compel reduction of rates. 

Bg * * a: * * aa 

7. While the Railway, the sufferer from the construction of the new high- 
way, is burdened with one-half the cost of the underpass, the owners of trucks 
and buses and others, who are beneficiaries of its construction, are immune 
from making any direct contribution toward the cost. It is true that one-half 
of the cost is by law to be borne by the highway fund of Tennessee (except inso 
far as it may be covered by the Federal aid), and that the truck and bus owners 
and others contribute as taxpayers to that fund. But, while nearly 28 per cent 
of the gross revenues of the Railway is required annually to. pay the state and 
local taxes and the cost of maintaining the roadway acquired and constructed 
at its own expense, the state commercial motor carriers, which are supplied 
by the State with the roadway on which they move, pay in state and local taxes 
not more than 7 per cent of their gross revenues. The taxes laid upon truck 
and bus owners are clearly insufficient to pay their fair share even of the cost 
and maintenance of the highways which serve them, 

* * * * * * * 

Second. The Supreme Court of Tennessee erred in refusing to consider whether 
the facts relied upon by the Railway established as arbitrary and unreasonable 
the imposition upon it of one-half the cost of the underpass. The promotion 
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of public convenience will not justify requiring of a railroad, any more than 
of others, the expenditure of money, unless it can be shown that a duty to 
provide the particular convenience rests upon it. Missouri Pacific Ry. v. Ne- 
braska, 164 U. 8. 403; Missouri Pacific Ry. v. Nebraska, 217 U. S. 196; Great 
Northern Ry. v. Minnesota, 238 U. S. 340; Great Northern Ry. v. Cahill, 25 
U. 8. 71. These were the authorities relied upon by this Court in Chicago, 
St. P., M. &€ O. Ry. v. Holmberg, 282 U. S. 162, 167, where it held that to require 
a railroad to provide, at its own expense, an underpass, not primarily as a 
safety measure but for private convenience, was a denial of due process. 

It is true that the police power embraces regulations designed to promote 
public convenience or the general welfare, and not merely those in the interest 
of public health, safety, and morals. Chicago, B. & Q. R. Co. vy. Illinois eg rel. 
Drainage Commissioners, 200 U. S. 561, 592. And it was stipulated that ‘in the 
light of modern motor vehicular traffic anything which slows up that traffic 
is an inconvenience. In other words, eliminating a grade crossing, as in the 
case at bar, facilitates the speed of motor vehicular traffic, in accordance with 
public demands.” But when particular individuals are singled out to bear the 
cost of advancing the public convenience, that imposition must bear some reason- 
able relation to the evils to be eradicated or the advantages to be secured. 
Compare Hadacheck v. Los Angeles, 239 U. 8. 394; Miller v. Schoene, 276 U.S. 272. 
While moneys raised by general taxation may constitutionally be applied to 
purposes from which the individual taxed may receive no benefit, and indeed, 
suffer serious detriment; St. Louis € Southwestern Ry. v. Nattin, 277 U. S. 157, 
159; Memphis & Charleston Ry. v. Pace, 282 U. S. 241, 246; so-called assessments 
for public improvements laid upon particular property owners are ordinarily 
constitutional only if based on benefits received by them. 

* * Bo * * * * 

The Supreme Court of Tennessee did not consider whether in view of the facts 
relied upon, it was arbitrary and unreasonable to impose upon the Railway one- 
half the cost of the underpass. It assumed that the state action was valid 
because it found that the action was taken “to promote the safety of persons 
traveling the highways at grade crossings as well as to the promote safety of per- 
sons traveling the railroads at such crossings by eliminating dangerous grade 
crossings” ; and added: “Admitting the insistence of complainant that the primary 
object of highway construction and the object of Federal contribution to high- 
ways is to invite and stimulate interstate traffic or travel upon the highways, it 
does not follow that the State roads are not primarily designed to serve the people 
of the State.” 

Third. We have no occasion to consider now whether the facts presented by 
the Railway were of such persuasiveness as to have required the state court to 
hold that the statute and order complained of are arbitrary and unreasonable. 
That determination should, in the first instance, be made by the supreme court 
of the State. Compare Siour City Bridge Co. v. Dakota County, 260 U. 8. 441, 
447; Chastleton Corp. v. Sinclair, 264, U. S. 548, 458-9; Twist v. Prairie Oil Co., 
274 U.S. 684, 692; Grant v. Leach & Co., 280 U. S. 351, 363. Moreover, since that 
court held the facts relied upon to be without legal significance, it did not enquire 
whether the findings were adequately supported by the evidence introduced in 
the trial court. The correctness of some of the findings is controverted by the 
State. Other facts of importance bearing upon the issue may possibly be deduci- 
ble from thhee evidence, or be within the judicial knowledge of that court. When 
the scope of the police power is in question the special knowledge of local condi- 
tions possessed by the state tribunals may be of great weight. 

* * * * ak * + 

The judgment of the Supreme Court of Tennessee is reversed and the cause is 
remanded to it for further proceedings not inconsistent with this opinion. 

; Reversed. 

Mr. McCarrny. I think I can cover some of the high points and 
answer some of the questions asked of other witnesses. 

A little background information might be in order here. There are 
three ways in which grade crossing elimination between railroads and 
highways or streets can be effected. One is under the Union Station 
Act, which requires, on the order of the Commissioners, the railroad 
to pay one-half of the cost with no relationship of benefit to the rail- 
roads. 
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The other is the Federal Aid to Highways Act and regulations there- 
under, which authorize the District of Columbia or any State to agree 
with the railroad on the division of costs. In no case can the railroad 
be required to pay more than 10 percent, and then only if benefit to 
the full extent of the 10 percent is shown, and in any case the District 
may pay 100 percent out of Federal-aid funds. There is a further 
stipulation that wherever there is a new crossing, wherever a new 
street crosses an existing line of railroad, the railroad may not be 
required to pay anything. That is the Public Roads Administration 
regulation under which we operate. 

The only other way I know of is that the District and the railroad 
could agree on any percentage by contract. You folks could appro- 
priate the money out of otherwise unallocated funds. 

Mr. McGregor. This is getting a little more money than has been 
appropriated by the Congress. 

Mr. McCarruy. Yes. The question of the law is not settled. We 
insist that we cannot be compelled to pay anything in this case under 
the 1937 or 1936 decision of the Supreme Court, which decision was 
written by Mr. Justice Brandeis. 

He said the changing conditions had changed the former rules. 
He said that grade separations can be like curbs and gutters, like 
traffic signals for the benefit solely of the motorist. We insist that is 
the case here. I think that Mr. Roberts has a map, if he will let us 
use it. [Placing map on table.] This [indicating] is practically the 
extreme northeast end of the District. You people are perhaps fa- 
miliar with Bladensburg Road. This [indicating] is east and this 
[indicating] is north. This proposed structure will not serve any 
business or residential area of the District of Columbia, because there 
is none there. This [indicating] is the National Training School, but 
they are not allowed to drive automobiles. These are the proposed 
streets that are not yet in existence. The rights-of-way for them, of 
course, have been dedicated. 

I just want to get over the point this is not to serve the District 
of Columbia’s citizens; this is to serve interstate motor vehicle travel. 
That is all that I have to say about the map. 

I would like to talk to Mr. Small’s point about this being special 
legislation. It is special legislation by reason of the special facts. 

The Baltimore-Washington Freeway was not built like most other 
highways, or not paid for in that way. The State of Maryland con- 
tributed from Federal highway funds, and perhaps from some of its 
own funds, about sufficient money to get it half way from Baltimore 
to Washington. Then the Congress, through this committee, the 
present members of this committee, arranged for a special contribu- 
tion to get it the rest of the way. I think that about half of the 
total was paid in the way this bill would have this bridge paid for. 

Then, after you got the highway to the District line, the Congress 
passed additional legislation to relieve the District of Columbia from 
having to pay for ‘the part that runs down through the parkway 
part of the District of Columbia. 

Now, I submit that this is a special job only because you have made 
it a special job, by bringing that highway right down to our railroad 
out of special funds. Now, I would like to go for a few minutes to 
the division of costs in other States. 
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We think that the law now laid down by the Supreme Court would 
prevent us from being compelled to pay 50 percent under the District 
law, the so-called Union Station Act. We cannot be compelled to pay 
any other amount than 50 percent under that law. It is either 50 per- 
cent or nothing. If the court says that we cannot be required to pay 
50 percent, we cannot be required to pay anything. 

I will give from memory what other States use as their division of 
costs. In the State of Ohio the railroads cannot be required to pay 
more than 15 percent. 

In the State of Indiana the railroads cannot be required to pay 
more than 20 percent. 

In the State of Michigan the railroad cannot be required to pay over 
15 percent under any conditions. 

In New York, by constitutional amendment adopted by the people 
ina general election, the railroad cannot be required to pay more than 
15 percent, and benefit must be shown. 

Those laws were enacted in the 1930’s. 

Now we come to the more recent laws. 

West Virginia has a 90-10 law, 10 percent being the greatest amount 
that can be exacted from the railroads in West Virginia. 

The Federal law, as I told you, is 10 percent, which is the greatest 
amount except where it is a new street or a railroad crossing an 
existing line of railroad. 

I would like to read to you the exact words of that memorandum, 
which is in my statement here: 

Where a new street or highway is established which is not essentially a relo- 
eation of an existing street or highway and intersects an existing railroad at 
grade, the construction of a separation structure or the installation of a signal 
device at such crossing will not be considered as a benefit to the railroad and 
no contribution by the railroad wili be required. 

Mr. Scuerer. Where is that quotation from? 

Mr. McCartuy. From memoranda 325 of the Public Roads Admin- 
istration, which is in full force and effect right now, issued August 26, 
1948. 

There is a little more background, and I might go back and discuss 
the real reason why we are here. I have to give you only my views on 
this. I can see no other way around it. 

There have been two structures of this nature built in the District 
of Columbia since World War II. One involved an existing street 
and one involved a separation of a new crossing, just as this one is. 
One was existing and one was brand-new. Neither involved the 
Pennsylvania Railroad. Both were paid 100 percent out of public 
funds. The railroad was not even asked to pay anything. I do not 
think that we would be asked to pay anything in this instance, or in 
the instance of the East Capitol Street project, which is another 
project here, if the District Commissioners had the funds. I think 
like Congressman Small, that the company I represent is the largest 
taxpayer in the District of Columbia, since the Government does not 
pay its share. I own personal and real property here and pay taxes 
and I think that the Federal Government does not pay enough. 

Now, I might go to the point as to why people should be worried 
about this having an adverse effect on future appropriations to the 
District. That was not so in the case where you arranged for special 
financing of the rest of this very same street from the District line 
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down to the edge of the parkway system. There was no worry about 
that then. The District was in here asking for it. They needed it. 
Of course, the Congress does not need to give the District anything. 
The fear that this is going to have an adverse effect on future appro- 
priations for the District cert: ainly should not be in any way con- 
trolling. I think that it should have no weight here at all because 
the Congress may decide to give in the next year only $6 million to 
the District. We cannot tell what. I have seen the time when they 
fought around here about $8 million. I have seen a law passed say- 
ing they would give so much and then they completely ignored it. I 
think this has no effect on it because it does not come out of funds 
Congress would normally be concerned with. It comes out of the 
balance of the fund of which Mr. Small talked, the difference of that 
amount collected from gasoline taxes and that amount expended 
through the Public Roads Administration for the benefit of the high- 
way construction. 

Mr. Scuerer. That is not a separate fund? 

Mr. McCarruy. Now, I would like to go a little into the philosophy 
of this, and here I am probably more deeply concerned than on any 
other part. 

We have today thousands of commuters coming from Baltimore 
to Washington every day on our trains, from Wilmington down, and 
some from Philade ‘phi: i down. Some of the New York Congressmen 
commute almost every day from New York down. I know the Balti- 
more Congressmen do. 

I would like to recite to you a little experience that we have had 
after a new highway had been built that allows accelerated speeds 
and is put down for the convenience of the motor vehicles, and what 
it does to our business. 

We handled before the New Jersey Turnpike was opened up 12,500 
people a day fr i Philadelphia to New York. Today we are han- 
dling 7,500. The airplanes have not picked up a passenger. The 
buses have lost too. We have lost 5,000 passengers a day, and we are 
going to lose a percentage of passengers from Baltimore down here 
if you make us pay for this bridge, and you are making us buy the 
gun that we shoot ourselves with, if you make us pay any part of that 
cost. 

Mr. Fatton. On that premise you do intend to sue for damages ? 

Mr. McCarruy. There were several other questions raised here 
that I would like to answer if I can get to them. 

With respect to the sali power—and that is the only power under 
which this arbitrary Union Station statute can be invoked—the court 
in 1935, in the Walters case, said: 

The police power is subject to the constitutional limitation that it may be 
exerted arbitrarily or unreasonably (294 U. S., p. 415). 

Then it went on to say that there has to be some benefit to the rail- 
road. I cannot think of the court’s exact wording, but it meant more 
than convenience. I have it in my memorandum here. 

Mr. Scuerer. Public convenience and necessity ? 

Mr. McCarruy. That is not the phrase. I do not find the exact 
phrase that I wanted to use, but it meant that there had to be some 
special benefit, or convenience to the local authority whenever it be- 
comes an interstate matter, and that was the crux of that case and I 








24 HIGHWAY-RAILROAD GRADE SEPARATION IN D. C. 


think the same thing is true here, and that is why I showed you the 
map. 

Every time that a highway is speeded up and made capable of han- 
dling more vehicles it is going to take more traftic, and it has to take 
it away from the people who have been moving the traffic otherwise. 
It generates more traffic too, I understand that. 

Now, the question of benefit to us by saving the expense of damage 
suits, and so forth and so on—I just want to let you know there is 
very little saving in that regard anyway because of the rule of stop, 
look, and listen at grade crossings. It is a very well-settled rule. If 
a person on the highw: ay fails to stop, look, and listen, we are re- 
lieved of any liability and we do not have very much crossing liability 
any more. 

Mr. Scuerer. You cannot win a suit against the railroad in a case 
like that. I have tried. 

Mr. McCarrnuy. We do not save much on that. We have an addi- 
tional expense and nuisance and damage put on us. First of all, dur- 
ing the period of construction it interferes quite a bit with our opera- 
tions. Furthermore, we generally give to the public unit—I do not 
know of a time when we have not—such property rights as it needs 
from us for a particular project at no cost at all, the right to occupy 
the space above us. 

Now as to the agreement that is in the mill, we might say, at this 
time, Mr. Robertson was exactly right; there is pending now an ar- 
rangement whereby we would be required to pay only 25 percent of 
this cost instead of 50 percent. We think that could be effected. 
Well then, in that respect, we suggest that we are required to pay 
only for the gun and not for the bullets that kills us. We think that 
we should pay nothing. It is of no conceivable use or benefit to us. It 
takes some of our property rights and it interferes with other opera- 
tional practices that we might want to have someday. It imposes 
a restricted clearance on our trains and the size of things that we can 
ea J on the trains cannot exceed the clearances allowed by this 
bridge, so far all these purposes we think it is entirely fair that the 
Congress, if this is an exceptional case, go ahead and handle it favor- 
ably as an exceptional case. 

Mr. Macurowicz. Are the negotiations still pending? 

Mr. McCarrny. Yes. 

Mr. Macurowrcez. If this bill is enacted, that would naturally close 
those negotiations ? 

Mr. McCarrny. If this bill is enacted there will be no reason for u 
to sign to pay 25 percent. 

Mr. Macnrowicz. You gave the analogy of the gun and bullet. 

Mr. McCarrny. Yes. 

Mr. Macurowicz. Would not the consideration of this legislation 
be handing you a gun in your negotiations with the District / 

Mr. McCarruy. No. 

Mr. Macurowtcz. Would it not be better to let the negotiations 
continue ¢ 

Mr. McCartuy. The Brandeis case is the only possible defense we 
have against the almost arbitrary power of the District here. 

Mr. Macnrowicz. I do not want to dispute your claim as to the 
benefits, if any, which you derive from this, but I presume the District 
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has other ideas and I do not know their side of the argument. It 
seems to me consideration of legislation of this type, right in the midst 
of negotiations, is somewhat similar to handing one party a gun. 

Mr. McCartruy. Well, I would not regard it as such at all because 
I still insist we should not be asked to pay 25 percent. We should 
not be asked to pay anything. 

I would like to say why I think we are asked to pay. I.believe 
that the District of Columbia government would have treated us as 
fairly as they treated the other railroad where they paid 100 percent 
twice before, but they do not have the money and they have this job 
to do. I can say to the Commission, “We have a project in Pitts- 
burgh, $34 million. Would you help us with that a little?” There 
is just about as much reason for them to contribute to our new yard at 
Pittsburgh as it is for us to contribute to a bridge that will help 
dlestroy us. 

Mr. Scuerer. I think the Congressman is right; if we pass this 
legislation it would end the negotiations. 

Mr. McCarrny. That is right. 

Mr. Scuerer. So we come back to the question that it is a matter of 
policy. Ithink you have made a good case. 

Mr. McCarrny. The negotiations are only that we pay 25 percent. 

Mr. Scuerer. I understand. 

Mr. McCarrny. If you pass this legislation we will pay nothing. 

Mr. Scnerer. | understand. 

Mr. McCarruy. We can probably go on and negotiate with such a 
clause in the agreement, that if the money would be forthcoming from 
elsewhere we would not be required to pay, and neither would the 
District of Columbia. I meant to say that to Mr. Small. It would 
relieve the District of Columbia of that much expenditure of District 
funds and perhaps increase the Federal contribution to the District 
in that way. 

Mr. Scuerer. As I understand it, you want to avoid the possibility 
of paying 50 percent under the Union Station Act. 

Mr. McCarrny. We want to avoid paying anything because we 
think it is not fair. 

Mr. Scurrer. You actually want to avoid the possibility of paying 
the 50 percent under the Union Station Act? 

Mr. McCarruy. Yes; we would like to avoid being asked to pay 
anything. We would like to avoid paying anything. I think it is 
perfectly proper that we be excluded from paying. 

Mr. Scuerer. As I say, you have made a pretty good case, and I 
can see your position. 

Mr. Sravurrer. I do not think it makes any difference in this case 
whether there are negotiations on or not. ‘The question here is—what 
is right, and in my opinion it is not right for the Pennsylvania Rail- 
road to contribute 1 cent to this development. They receive no benefits 
from it. It is up to the District or the Federal Government or some- 
body else to pay. The fact that negotiations are under way, in my 
opinion, means nothing in this case. 

Mr. Scuerer. If we can get the railroad to pay something, I am 
interested in saving the Federal Government that amount of money. 

Mr. Macurowicz. I want to say this, as a lawyer and former judge, 
I always used to wait until I heard both sides of a case. I do not know. 
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They have made a wonderful case. I agree with them, but maybe the 
other side has a case too. Maybe there are some benefits. 

Mr. Sraurrer. We have heard both sides of the case this morning. 

Mr. Macurowicz. We have not heard from the Bureau of Roads yet. 
Their report is not in. 

Mr. Sraurrer. The attorney was here. 

Mr. Macurowicz. He has not given us the full benefit of their side 
of the case. His report is not filed. 

Mr. Scurrer. Does anyone want to ask the witness any further 
questions ¢ 

Mr. McCartruy. May I make one further observation as to the 
availability of money for this purpose? I said that the District itself 
did not have funds sufficient to do this job. It so happens that the 
Federal funds allocated for these purposes, highway grade crossing 
elimination and grade crossing protection, are set up in an amount 
equal to 10 percent of the total Federal contribution for that year. 
And last year, certainly, there was not that much left for the District 
to pay 100 percent of the cost, or I think we would not be here. I think 
that they would have paid it if they had it. I think they are that fair. 
They did not have it and they have to get the job done, so they used an 
old 1907 law, an old rusty shotgun, but those old rusty shotguns go 
off sometimes. 

Mr. Scuerer. The Union Station law ? 

Mr. McCarruy. Yes. 

Mr. Scuerer. Your concern is the Union Station law which may 
compel you to pay 50 percent ¢ 

Mr. McCarruy. That is right. We would have to wait until the 
Supreme Court would answer that question. 

There is an appendix to my statement which carries several salient 
points from the Court’s opinion. 

Mr. Scuerer. Personally, I would like to see you get together on 
the agreement. 

Mr. McCarruy. We undoubtedly would get together on the 25 per- 
cent, but I still maintain that is too high. 

Mr. Scuerer. Too high / 

Mr. McCarrny. Certainly. I think 1 cent is too much, although 
we at one time did agree to pay 10 percent, just thinking that the whole 
thing would go into the Federal Aid to Highway Act. 

Mr. Scnerer. I may eventually agree with you. I say that you have 
made out a good case, but I still would like to see you settle it. 

Mr. Macurowicz. Do you not think it would be better to withhold 
any action by this committee until negotiations are at least completed, 
and then we can consider the bill ? 

Mr. McCarruy. As to the 25 perce nt? 

Mr. Macwrowicz. Any percent, 25, 10. 

Mr. McCartuy. We cannot go lower than 25 percent. The District 
would not agree to anything less than 25 percent. 

Mr. Scuerer. Maybe they will after today’s hearings. 

Mr. McCarruy. We are pretty sure that they will not. They do 
not have the money. 

Mr. West. Not only do we not have the money, the law would not 
let us. It has to be 50 percent, and that means 50 percent of the Dis- 
trict’s contribution. 
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Mr. McCartny. That is not open to us at all. The only agreement 
now open is 25 percent, or the Union Station Act. 

Mr. Scuerer. Do both sides agree that it is 25 percent or the Union 
Station Act? 

Mr. West. Yes. 

Mr. Sraurrer. How did you build the other two separations with- 
out any cost to the railroad ¢ 

Mr. Scuerer. They had the money. 

Mr. Ropertson. There was Federal money available. We had four 
big projects going at that time, and we only had the Federal grade 
crossing money available to build those. That is the reason. 

Mr. Sraurrer. Now, because you have a gun here, you want to take 
25 percent of the cost from the Pennsylvania Railroad. That is an 
absurd situation. 

Mr. Roserrson. May I make a statement ? 

We have so much work to do here in the District and so little money 
that we have to work out the best financial arrangements we can each 
time we go into a project. 

Mr. Sraurrer. I am in favor of giving you more money. 

Mr. McCarruy. So are we. 

Mr. Fatxion. This is one way to do it. 

Mr. Scuerer. Mr. McCarthy, you are excused. 

Are there any other witnesses? If there is no objection, we will 
close the hearing at this time. 

(Whereupon, at 11: 40a. m., the hearings were concluded. ) 
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